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Constraints on Aquaculture Projects 

BURTON A . LANDY 

It i not to be unexpect ed that 
international and domestic legal re­
gimes a t pre ent do not fully accom­
modate them el e to the pra tice 
of aquaculture. Ithough admilledl y 
practiced for ome time in i o lated 
part of our planet. the techn logy 
prerequi ite to the ucce ful commer­
cial exploitation of aquaculture ha 
not until recently been available. In 
fact. in more c es than n t. viable 
technologie have not yet been 
full perfected . And in tho e in -
tance wherein aquaculture practice 

have been technologically po ible . 
economic con ideration have fore­
stalled devel pment in influencing 
deci ion to opt for cheaper food pro­
duction n land urfaces . 

These technical and economic con­
sideration have had a direct bearing 
on the lack of development of the 
law regarding aquaculture. Ba icall y. 
a void of technol gy coup led with 
high economic co t ha in effect 
eliminated the nece ity for the law 
to con ider hov. aquaculture to fi t 
into the scheme of thing . 

Therefore. in con idering in titu­
tiona I constraints on the development 
of aquaculture. we mu t approach 
legal regime analyti call y and carry 
forward principle in order to accom­
modate new realitie . Legal regimes 
may appropriately be viewed as e tab­
Ii hing lines of division whereby re­
latio n hips are defined ei th er between 
or among competi ng u es or practices. 
or between or among competin g per­
son a nd instituti o ns. Thus, it i the 
function of th e law to define and 

e tabli h the ri ght and relationships 
between these competing force. Of 
cou rse, these dividing line must of 
necessi ty be adj usted from ti me to ti me 

as ne element spring into exi tence. 
At fir t it may eem that these pro­
ces e are 0 very unpredictable that 
there i no relation hip to scientific 
anal} i . Howe er. it may well be 
th a t th e law i imply a product 
which i a function of time and the 
comp iti n of which is dictated by 
an infinite number of imputed factors 
which are in an eve rl a ting proce 
of adju t men!. 

Aquaculture ha not heretofore 
gained th e attention to effect. nor 
displayed the requi ite force to com­
mand. a noticeable adju tment. Thu . 
at thi point in time the law more 
often than no t either i ilent with 
regard to principle directly addre sin g 
them. el es to aquaculture or, perhaps 
mor likely. is expre ed in favor of a 
competi ng force or use. Therefore. 
there are indeed at pre nt ub tanti a l 
in tituti o nal con tra int on th e devel ­
opment of aquaculture which are 
expressed by law . 

The relevant inquiry then becomes, 
fir t . what at pre ent are the e institu ­
tional con traint . and econd. how is 
the dynamic of law likely to change. 

PUBLIC CONSTRAINTS 

Navigational Rights 

Navigation has been a traditional 
use of the high ea, and freedom of 
na vigati on on th e hi gh ea has been 
expre s ly recognized in some of the 
most basic expressions of th e law of 
nations. such as. the o nve nti on on 
the Hi gh Seas. However. th e freedom 
of naviga tion is not an absolute. but 
rath er gives way to some ex ten t to 
o ther freedom. for example. fishing . 
Although traditiona l definitions of 
fi hing may not nece ar il y include 
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such an acti vity a mariculture. the 
question is an open ne whether such 
a new u e for th e high seas may co­
exist wit h such a traditional o ne as 
navi gati o n . However. con iderin g 
that th e present law is but an out­
growth of the practice of nation . it 
i readily foreseeab le that mere in­
creased usage of aquacu ltu re may 
result in its lega l recognition a a 
proper . lawful. and rea onable u e 
of the high ea. In any given ca e, 
it i appare nt and compelling that 
the o nl y workable test wou ld be rea­
sonabl ene s, and it may rather per-
ua ively be a rgued that an activi ty 

which i mobile, i .e. . navigation. 
shou ld y ie ld to an activity which is 
essenti a ll y sta ti onary. Mariculture 
project of limited size and apart 
from tr aditional ea lane certain ly 
cou ld not. for tho e rea ons. be said 
ipso facto to be unreasona ble u es of 
the high seas. Finall y. it can not be 
doubted that an activity re ultin g in 
the feeding of a population is rea-
onable. 

In the territorial ea th ere exist 
the right of inn cent passage for 
foreign vessels which has been me­
moria lized by convention. H owever, 
the right to innocent passage a l 0 is 
not ab o lute . There is . of course. th e 
dut y of the coastal tat e to not hamper 
innocent pas age and to give publicity 
to dan ger to navi ga tion . It is no t 
mandated that there be no d ange r 
to navigation. but only that adequate 
notice be gi ven so th a t a vessel may 
avoid the particular problem. Thu . 
a mariculture act ivit y not totall y ob­
structing innocent pa age and for 
which adequate no tice i given hould 
not be in vio lation of this right . Fur­
ther , it is lawfu l for th e coastal state 
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to prescribe rules a nd regulatlon~ fOI 
the navigation )f ship~ e'll:r 1~lng the 
right of Inn) cn t pa age.1herefore. 
If a coa ta l s tate exact!. 11' user, CQm­
pllan l: with it, nav iga ti ona l routc,. 
which arc rca~onable In nature a nd 
which compel th e clrcum\.entlon Ill'. 
an d thereb) prot ect. a nHlIlcuiture 
activit) . th e re ,hould be no \lOI.ltlon 
of thi tab lJshed prlnelple 

Just a~ In th e intcrnatlOnal COl11l11l1-
IlIt) foreign \ t:~'e l\ ha\e a right III 
inn ocen t pas~age. there " al~o it 

right for natIOnal to en.l0' free na\ Iga­
tion . H o\\ever, ~uch a right " nllt 
excl u i\.e In nature CLn,eqllenth. 
there IS no rea on \.\h\ g l\ernment 
ma) not Impo,e rea~onable regula­
tion, 111 the l:Xl:rCI e (I It, pIli ICC 
PO\\ er and I n ~u pport llf It \ proper 
and rec 19n1zed Intere<;( In the puhl,c 
health. aret). and \\elf re to limit 
na\ Igatlon from area~ \\ herell1 then: 
IS aquaculture actl\ It) nd, .Igain, 
uch re~tnclIon \\ould appear to he 

ip\o facto rea;.onable If In ,upport 
of a paramount go\ernmenta l con­
cern such a the tcedll1g of Ih p '[)llla­
tlon. ThiS theor) not onl) suppnrh 
the exclu.l\.e utilization 01 certain 
limited area for marlculture actl\ It\. 
but It al 0 can he extended to protect 
and allo\\ the con~truct lon , "hen neL­
ear). of dam, dl\...e . \\ han e .... pier,. 
andcreens 

Finall). In tho e tate "herell1 the 
~upportll1g oClet) has granted It 
government the fight to enact po 1tJ\ e 
la\\ in upport of the po\\er to regulate 
and further commerce, a legal theor) 
supporting legislation 111 aid ot aqua­
culture could be advanced that such 
legislation is supportable under th e 
commerce po\\er, since the act l\ It\ 
is In furtherance of commerce. 

Fishing Rights 

The freedom of fi hlng, li\... e th at 
of navigation, i recognized in II1ter­
national law by exp re la nguage in 
re levant conven tIOns. And, as with 
navigation , this freedom i not ab 0-
lute. A \though an aquaculture project 
requires the exclu ive u e of particular 
waters, it does not draw necessaril y 
upon the fishing resources of the area . 
Therefore, while the aquaculturi st 
may exclude others from fishing within 
the particular waters, he doe not 

deplete the natural [i,hlng re,er e., 
To the contr ry, 111 cerla lll proJecl\, 
c.g., ., hnmp farming , hatc habilit y 
ma he ", e ten~lve that the e ce" 
cou ld be ca.,t Int o adjacent water, 
and thu, Increa,e the ,uppl, lor con-
entlonal li.,hll1 g 

1 here " al,o ~\lme prcLede llt 111 

IIlternatlllfl.d 1.1\.\ .• 1' c' t ahh~h ed h\ 
t he cu~tlll11 and lI~.lge III I1JIIl1l1'. re­
ga l ding .In e Liu\l\e uw 01 \.\:Ilcr' 
t~1 W hlLh li,hermul .Irc Jel1l"J .Icce,~ 

1 h" LonLept IinJ~ <! pre'''''ll In thc 
e cllI~I\C u'~ ~ll \\ ,ltCI\ Inr nal.11 
m .. ncu\er~ Inr the tc,tln!.! 1'1 nucle.lI 
de\lce, al1ll Inl Ihc le'tlng ~ll m",,\c, 

I ~I ,I' a m.lller ()I lI~!llIll, tr.tul-
tlonal I"h<!rmen Ihl'm\cJ\ co, ,Ire IlillC­
tll11e' e c1u\l\c u~cr~ III \\,lll:r, In 
thai the u~e III tlr.Jgnct~ h\ I,lrcc 
Ilee!\ III li,hlng le~wl, e c1uJe\ 'Hher' 
Iwm Ihe InllllcJ',lte arCJ hClng li~heJ . 

\ Imllar u~.tgc I~ ,I p('rmanent In­
\lallJtllln ,ltlaLhed til the Ih'llr III the 
~ea In 'UPPI'rI llt tr,ld,tH'n.d II~hlng 

Th" praLlILe " In lact. ~lIpf"lried III 

la\\ h\ the (In\eI1l10n ~ n I "hlng 
and l)n\Cnatl In (II the l l\ln£ Re ­

')UrLe~ Ilf the H igh "LJ 

Cables and Pipelines 

The a4UJl:ultur"t 'PI) e~~lng 

nghh tIl a LertJin area ,hlluld he 
Cllmpen,ateJ rl)r a ·tdl..mg" h\ emi­
nent domain If Ldhlc~ and pipeline," 
arc placetl nearh) under gil \ ernmenJdl 
au~plce, anJ dam..!ge, arc U~!alned . 

The\e cahle, and pipeline, can 
C( ur~e. c 1l11pleteh rum <l pr 'Jeci 

r coure. bot h aquacu ltu re anJ cable 
and plpelmc ma) be In th e publi C 
IIllere t , an d . th eretl re . a halanclng 
of nl:ed and IIltere~1 mu\t he made 

Recreational Rights 

The righb r the puhlic It) u~e 

waters for recrea tion a l purpo e~ mu I 
be recognized . The e nght~ , among 
o lhe r , include bathing. boating. and 
fis hin g. H owe \ er. Ihe police po\.\er of 
the late can be u d 10 deny them 
for o ther a lid and/or upenor pur­
po es . Wilh an increasing worldWide 
population . aquaculture o"er time 
wi ll. no doubt. be determined to erve 
a grea te r purpo e. The ta te alread ' 
ha : ( I) jurisdiction over "public" 
waters ; and (2) the police power. 
Therefore, a ll Ih a l remain the 
public policy determination . 
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Pollution and Water Quality 

Pn\lutilifl " Lurrentl} h"LOl11l1lg a 
P,lIdllllllll1t prohlcl11 III Ihe IIldu,tfl.d ­
tlell noll 1011' 01 Ihe \.\orld. ,,[l1ore 
a nd more W,IICI\ hecollle pnllute"' , 
th c dc\elllplll' countrlC\ ""III "I nee­
e~~ 11\ ,11'11 hec(lll1c CllI1Lernetl \\ II h 
thi ~ pi (lh\cl11. nd"uhlcdl. cO<l'> tal 
.. r ed'. \.\ herc ,14uaLufl lire prllJcLI .. re 
thL' I1\Il~t p"'\lhle .lIld prOI11I\ln£. \.\111 
hc .iI It:cl cd ollle pI the prnhklll 
10 hc I.H;cd arc 

11 \lunl clpa IJlI I:' anti npanan~ 
tlI'l:harge 'c\\age anti ruhhl,h Intll 
\\ aler, . 

21 henll ai, ullllleJ lor crop 
' prdllng m<l~ \\01 h dll\\n.,tream . 

1) II ,>pIII, mol) delel )p . 
4) I ntlu~trial pollution (II allt)pc 

I e\l; r In rCJ" ng 
'i) )r\I<lIHlIl re,ultlng Irom dredg­

In g and hl\Ing o pera tl l n~ \\tli 111 -
rl:a~c. 

oj Pretlatl)r Ihh \.\hl h IlctimlLC 
aqu llcullure I'lten are atlractcd til 
p Il\utlOn arca . 

..... ,)t lInJ\ Il1IernalHln<l1 1.1\.1 pr,'h­
knh .Ire InlllJ\ed. hut Ihl:rl: md) he 
cllntllL1 In Ihe IntanJI 1.1" II Ler­
lain nalwn d \\ell ~ Ire arnpk. 
Ihe nlted Idtc~ In lI!utlon :r.tnt 
t I the I edLr.tI I\\l:rnment e c1u'l\e 
Jun,dn;lllln Ina .,dnllralt) mattl:r 
hllll C\ er. reLent ellurt deel lI'n ha e 
hdd th.lt f'"llutilln e nln,1 I pnmanl) 
In Ihe hand III the tate and I cal 
gl\\ernmenh here I , nChrth"ic . 
,I gnm Ing reJlilatilln Ihat indu !fl JI 
p )llutl llJl ma) he tllll hlg il pr Ihlem 
Illr the ~tJtc and IllCJI gll\Crnmenl 
II handle h\ Ihcm'ehe\ 

he~e \ arll'u~ Ll)mpetl ng force 
arc eon~t nth \\ o r\...1I1g There can be. 
ho\\e\er. a comb1l1atIOn of Intcre,h 
het\\een aqua ultun,t and "do\\ n ­
'tream CIIIC~ and pr pert) O\.lner. 
I e oh\. I u I) hOlh \\ ant and need 
clean \\ a ter 

PRIVATE CONSTRAINTS 

Riparian Landowner 's Rights 

Defini ti on might be a proper 
pOint of beg1l1n1l1g . " Ripan an" I a 
term \.\ hich refer to th a t belonging 
to the ban I.. of a ri ver or o th e r \.\ ater­
COllf, C. "Li ttora l" IS a term \ hich 
refer to th at belonging to th e h re 
of the ea. lal..e. or other tid a l bod} 
which doe not po e the charac­
teri tic of a watercour e. Here th 



te rm " rip ari a n" ha ll be u ed for 
both. since , o n princ ipl e, th ere is 
o ft en littl e di ffe rence between th e two. 

A rip ari an own er is a landowner 
whose property bord ers on a body 
of wa ter. Wh ethe r la nd " borders" on 
a body of water is a lega l questi o n 
whi ch i re olved in a parti cul a r juri s­
dicti o n as a matte r of definiti on . Fo r 
example, a landowner may by law 
be entitl ed to ripa ri a n ri ghts in a 
body of water if th e prope rt y which 
he o wns extends to th e o rdi na ry 
hi gh-wa ter mark . 

Ri ghts attaching to th e ripa ri an 
owne r a re those incident to hi s bein g 
adj acent to th e body of water. These 
ri ght s usuall y inure to th e benefi t 
o f th e ripa ri an own er a lthough in a 
tri ct lega l sense they are not "owned " 

by him . Th ese ri ghts may include 
those of ingress. eg re s, boatin g. ba th ­
in g, fis hing, as well as a ri ght to an 
un o bstruc ted view a nd a ri ght to 
construc t a pie r or wha rf to th e po int 
of naviga bilit y. 

These ri ghts may, of cour e, present 
seri ous p racti cal di ffic ulti es to th e 
practi ce of aqu aculture; and , sin ce 
they are characte ri zed usuall y as 
" ri ght ," one d esir ing to practi ce 
aquaculture mu t deal with each 
even th o ugh the r ipari a n owner may 
not at a given tim e be in th e exercise 
of anyone or a ll of th e m . 

Th e ri ght of ingres and egress 

entitl es th e rip ari an owne r to access 
upo n th e wa ter fr o m hi s la nd to th e 
point of nav iga bility. This ri ght is 
not custo maril y expres ed in rela ti o n 
to the size of th e vessel ut ili zed. T hus, 
fo r example, th e aqu aculturi t cann ot 
rely upo n th e continued use of a canoe 
by a rip a ri a n but ho uld be prepa red 
to guard again t sub equent util iza­
ti o n by a power boa t whi ch mi ght 
di rupt th e rep roduct io n cycle of a 
parti cul ar culture . A no th er ri ght o me­
times concomitant with ri par ian 
own ership is th at of in gress a nd 
egre to th e ma in body of wa ter. 
The refo re, th e aqu aculturi t may not 
be a bl e to re ly merely o n ra pproche­
ment with adjacent ri paria n owners. 
but mu t a l 0 in uc h cases ecure 
a harm o ni o us re la ti o n hi p with th o e 
more di stant . T hese proble ms a re es­
pecia ll y acut e when it is nece a ry, 
by the e recti o n of a d am o r dik e , to 
cl ose off a lagoon . bay , or creek . 

O f course, th e aquaculturi st will 
ex peri ence few proble ms if he him se lf 
enjoys th e tatu of a ri pari an a nd 
if th e aquacultu re acti vit y does not 
inte rfe re with a n adjacent owner. 
Indeed. il may be, as a matt er of 
product io n , not onl y adv i able but 
even nece sa ry to su pport the aq ua­
cultu re ac ti vity fro m la nd insta ll at ions. 
Thu , la nd ownership or u e may a t 
o nce sa tisfy a technica l production 
need and e liminate a legal constr a in t. 

Another a sociated consideration 
is th e patrimon y of the tate which , 
a lth o ugh perhaps not to be trictl y 
classified as a " pri ate" cons traint. 
i of a im il ar nature . In those juris­
dic ti o n where the nati ona l patrimony 
in cl ude coa tal and/or submerged 
la nd, th e aqu acu ltur isl mll t bc pre­
pared to deal with governmental au­
thoriti es a nd negotiate appropriale 
leases. 

SUMMARY 

II woul d appear , In 
the c vario us rights 

umm ary, Ihat 
and constraits 

a re, as a maller of hi torical under-
ta ndi ng, but fu nct ions of u e . Aqua­

culture. as it become viable on 
accou nt of tec hnologica l po ibility 
and econo mi c feasib ility, i a new 
u e. As th i new use i practiced . 
undo u bted ly lega l regimes wi ll ac­
commoda te it not o nl y to ex is tin g 
prov i io ns of law, bu t a lso to a rul e 
of reason and a tes t of rea onable­
ness. F in a ll y, as aq uacu lture becom e 
not a mere po sible u e but rather 
a socia l a nd pract ica l nccessity in 
order to feed th e populati o n served 
by the ru lc of law, a particular legal 
jurisdic ti on wi ll of neces~i t y adju t 
eit her with ease and speed or with 
that social pain 0 often ex perienced 
when a ociety fai l to recognize 
correct ly its own necessary priorities . 
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